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BEYOND WORDS: PROTECTING NON-TRADITIONAL TRADEMARKS

When most people think of a trademark, they commonly perceive it as a brand name or a
logo. However, modern trends in branding ideology goes far beyond words or devices. Recent
trends show that many businesses today have tend to become more innovative and have
extended their branding and its protection include elements like colours, shapes, sounds,
tastes and scents. In today’s competitive market, these distinctive elements are also
considered as a unique business distinguishers that has become just as valuable as a
conventional brand name or trademark. For many businesses, especially in industries like
cosmetics, food, fashion and wellness, the look and feel of the product forms a major part of
the customer experience, which assumes priority as a unique selling point for their goods and
services. Of course, the introduction of any new or innovative branding ideology also has an
inherent risk of competitors trying to imitate or mimic these features to create confusion and
dilution in the market. Hence, it becomes extremely important for brand owners to also
consider protecting such non-traditional or non-conventional trademarks and/or branding
elements that safeguards their intellectual property against unscrupulous plagiarism that may
be indulged in by third parties and competitors. Registration not only prevents misuse by
others but also strengthens overall brand identity and adds commercial value to the

intellectual property portfolio.

The process of protecting such marks follows the same legal framework as any other
traditional trademarks. However, authorities place extra emphasis on distinctiveness. One
must be able to show that the colour, shape, sound, scent or other non-conventional branding
element that is sought to be protected is unique and that the consumers are easily and readily
able to distinguish or recognise such elements to be emanating from a particular brand owner
as a source identifier. In some cases, especially for colours or shapes, the applicant may need
to submit proof of acquired distinctiveness through sales records, advertising material or

market feedback. Hence, it is evident that protection of such non-traditional trademarks
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involves the applicant to produce a higher degree of proof to establish the exclusive

distinctiveness claimed in respect thereof.

One important legal principle to keep in mind is the functionality doctrine. This doctrine
prevents businesses from claiming trademark rights over features that are essential to the
product’s use, performance or cost efficiency. In simple terms, the law does not allow a
company to monopolise a feature that competitors need in order to make a functional or
practical product. For example, if a particular bottle shape makes it easier to hold or reduces
manufacturing costs, it cannot be protected as a trademark, even if the brand has used it for

many years.

The same logic applies to colours and other unconventional elements such as a smell. For
example, the lemon fragrance in cleaning liquids cannot be trademarked because it masks
chemical odours and creates a fresh feeling, which are functions that competitors also need.
Since the scent improves the product’s use, it is considered functional and therefore not
protectable. By contrast, an unusual fragrance applied to a product where smell has no
practical role, such as a floral scent added to sewing thread, may be registrable because it is
purely distinctive and not functional. In this regard, it is pertinent to note that recently the
Indian Trademark Registry expanded the scope of application of the Indian Trademark Act,
1999 to smell marks, which was conventionally believed as not protectable or registrable
under the Trademark Act, 1999 owing to certain perceived statutory limitations in respect of
the definition of the term ‘Trademark’. However recently, the Indian Trademarks Registry, while
accepting the application filed by Sumitomo Rubber Industries Limited seeking registration of
a smell trademark in respect of its application seeking registration of a trademark for
“FLORAL FRAGRANCE / SMELL REMINISCENT OF ROSES AS APPLIED TO TYRES”,
adopted a purposive interpretation of the statute to extend the protection to such non-

traditional trademarks.

The goal is to prevent any business from gaining an unfair advantage by blocking competitors

from using features that serve functional or technical purposes. The law draws a clear line,
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trademarks are meant to protect brand identity, not features that are necessary for efficient

manufacturing or consumer utility.

For businesses looking to build a strong and recognisable brand, it is advisable to evaluate
whether any element of their product appearance or customer experience is capable of
independent recognition. If so, taking steps to secure trademark protection early can help
safeguard creativity, prevent imitation and ensure long-term control over the unique features

that set your brand apart.

For any information or queries regarding protection of your trademarks and IP, kindly write to

us on ipteam@eshwars.com.
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